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Close the Loophole that Prevents
Courts from Addressing lllegal
Terminations of Grants

In a recent shadow docket decision (NIH v. APHA),' the U.S. Supreme Court made it extremely difficult to sue
federal agencies to prevent them from unilaterally terminating federal grants, sometimes after imposing unlawful
funding conditions. This loophole created by the Court puts billions of dollars of funding to states, localities,

and service providers at risk. Fortunately, Congress can help protect critical services and restore their power to
allocate federal funding and set priorities through appropriate legislation.

The Supreme Court Created a Loophole that Limits the Ability of States,
Localities, and Service Providers to Challenge Grant Terminations

Every year, Congress allocates billions of dollars in grants - in FY2024, the federal government provided an
estimated $1.1 trillion to state and local governments in federal grants.?2 These grants fund essential services and
programs across diverse sectors that Americans depend upon, including transportation, health, agriculture,
and education. Our system of government relies heavily on services provided by states, localities, and service
providers which are funded by the federal government through grants. Congress, having the power of the
purse, carefully determines the rules, conditions, and eligibility for grantmaking to make programs and services
successful. However, the Trump administration has repeatedly attempted to condition, redirect, and withhold
congressionally appropriated funds based on the President’s policy preferences, including opposing diversity,
equity, and inclusion;® opposing environmental science;* and using the pretext of fraud to defund childcare.®

The Supreme Court has refused to stop these illegal actions by the Trump administration. In fact, through

their decision in NIH v. APHA, the Court has enabled agencies to violate the law by creating a loophole in the
Administrative Procedure Act (APA) and the Tucker Act that requires that lawsuits challenging withholding of
funds related to grants and termination of grants to be filed in the Court of Federal Claims. The Court of Federal
Claims is normally used for contract disputes, and it offers very limited relief: it cannot issue injunctions to stop
the federal government’s unlawful actions or restore terminated grants, and it can only award damages for

past harms. This means that states, localities, service providers, and other recipients of federal funding face
significant barriers to challenging withholding or termination of grants—and, in some cases, they are left with no
remedy at all. As Justice Jackson noted in her dissent in NIH v. APHA, “no court would have the power to
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vacate or enjoin a blatantly discriminatory grant-related policy, such as a blanket ban on federal grants to Black or
Catholic researchers.”® At the same time, this loophole effectively deprives Congress of its spending power and
gives the executive branch the power to veto government spending.

This Loophole Allows the President to Use Funding to Coerce States,
Localities, and Service Providers to Comply with Executive Policies

Through this loophole, the Supreme Court effectively empowered the President to leverage federal funding as a
tool of coercion against states, localities, and service providers. While the NIH v. APHA case was about grants for
science funding, the loophole the Court has created that hinders challenging grant terminations affects funding
across every area. Already, the government has invoked this loophole to withhold funding for higher education,’
improved ICE holding facilities,® representation for unaccompanied immigrant children,® government benefits like
SNAP,© environment and agricultural projects," highways and roads,"? energy,'® disaster relief grants,* maternal
and pediatric health,”® research on internet censorship,'® and public libraries.” Further, the Trump administration
has repeatedly threatened, delayed, or denied funding to Democrat-led states and localities.'®

If recipients of federal funds lack a meaningful, timely ability to challenge unlawful terminations in court, the
President can effectively bypass Congress’s spending authority and repurpose appropriated funds to impose

the President’s policy preferences unilaterally. In practical terms, this creates a stark choice for states, localities,
and service providers receiving grants: comply with executive demands, even if legally dubious, or engage in
burdensome litigation in two separate court systems, in the hope of recovering some of the funds they already
spent. And even if the grantee wins, they cannot restore a grant that was illegally terminated. This gives agencies
a powerful tool to coerce states, localities, and service providers to align to the President’s policies, rather

than the program requirements established by Congress, or face massive loss of funding. The result is not just
administrative inefficiency but a structural shift in power, where the executive can use public funds as leverage
to reshape policy nationwide without meaningful judicial or legislative constraint. The public also suffers due to
degraded, uncertain delivery of critical services, such as housing, research, health care, childcare, and education.

Congress Must Take Action to Restore Their Authority and Preserve Critical
Federal Services and Programs

While the loophole created by the Supreme Court deprives grantees of an effective remedy when the federal
government terminates federal grants, Congress can effectively resolve this issue with a straightforward
legislative fix. Specifically, Congress should pass the Federal Funding Protection Act (H.R. 8993)," which amends
the jurisdiction of the federal district courts to affirm they can address these challenges by grantees, including by
restoring improperly terminated grants and providing injunctive relief. This remedy would reinstate the ability of
grantees to challenge federal grant terminations through the courts, as they have been able for the last 80 years
since the passage of the APA in 1946.2°

These legislative clarifications would restore grantees’ access to district courts, ensure timely judicial review,

and prevent the executive from leveraging jurisdictional ambiguity to insulate termination of grant funding from
meaningful scrutiny. Through this approach, Congress would both reclaim its spending authority and reassert the
integrity of the federal grantmaking process.
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